INTRODUCTION
We begin with a thought experiment:
You are asked by a close friend to mind some of her valuables while she is on holiday and readily agree. Being a responsible person, you check for a safe place to store said valuables and you also check your insurance cover. On the appointed day, the door bell rings and a small girl presents herself, happily informing you that she is your friend's niece whom you have agreed to look after. The locked cupboard set aside for the "valuables" will scarcely be a suitable location for a lively child.
What, you may ask, has the above scenario to do with fetal or neonatal research? Consider your dilemma having said yes to your friend. You agreed to a simple request but then found that the "thing" entrusted to you was indeed valuable but wholly different to your expectation and not in any real sense the friend's to entrust to you. We may speak of "our" nieces and "our" nephew but these loved children are not in any legal sense ours. However, in the thought experiment above, the law at least is clear. The child is a fully legal person and her parents owe her substantial responsibilities that in their turn grant them powers to make a range of decisions on her behalf. We know what she is and whose she is. Answering the question what it is, and whose it is, becomes a much tougher challenge when we turn our attention to the legitimacy of research involving the living fetus and the just born infant. What legal and ethical framework helps us answer those crucial questions, questions that must be answered before we can begin to assess the ethics of research on fetuses and neonates?
At first sight the answer may seem simple. "A fetus is not a legal person, which means that it cannot be owed a duty of care." 1 The law maintains a bright line between the fetus and the baby "born alive". 2 The former has no legal personality; the latter enjoys the same rights and protection as any older child. As we shall see, the deceptively simple words "born alive" conceal a hugely thorny problem in the light of present and imminent technologies to push back the gestational age at which a fetus might survive ex utero. However, the living neonate is indubitably a legal person and if his or her parents share parental responsibility, the baby "belongs" 3 to both of them and any controversial intervention in relation to his or her welfare which is likely to be contested will need the concurrence of both parents. 4 Fathers have a say in what happens to their children and the law protects the child even from his parents should they act in a manner prejudicial to his welfare. 5 In English law, the fate of the fetus is normally perceived as resting in the hands of the pregnant woman. The father has no say in what may or may not be done to "his" fetus. The law cannot intervene to safeguard the fetus even when that fetus is so fully formed that it would be likely to have the capacity to survive birth and flourish. This "bright line" between fetus and baby is dismissed as nonsense by some ethicists; it is, they contend, irrational to confer or deny legal status simply on the basis of physical location. Others, while maintaining that birth makes no difference to the moral claims of 1 E. Jackson Medical Law: Text, Cases and Materials second edition (Oxford 2010), 642. 2 In England and Wales the Congenital Disabilities (Civil Liability) Act 1976, s.4 (2) (a) states that "born" means "born alive (the moment of a child's birth when it first has a life separate from its mother) …" 3 We should make it clear that our paper does not seek to analyse classical issues of property in the fetus or the baby and in asking whose the fetus is, our question is who has a legitimate claim to make decisions about the relevant entity. For those interested in more specific questions regarding ownership or control they may find the English case of Yearworth and Others v. North Bristol NHS Trust 4 Children Act 1989, s2(7) provides: "Where more than one person has parental responsibility for a child, each of them may act alone and without the other (or others) in meeting that responsibility; but nothing in this Part shall be taken to effect the operation of any enactment which requires the consent of more than one person affecting the child." Nonetheless judges have consistently held that where some major or irreversible procedure is proposed and/or the parents disagree about treatment of the child either parental consent is required from both parents or a ruling must be sought from the courts. So in Re J (Specific Issue Order: Muslim Upbringing and Circumcision)
[2000] 1 F.L.R 571 Butler-Sloss P. spoke of "a small group of important cases made on behalf of a child" which "should only be carried out where the parents together approve of it or, in the absence of parental agreement, where a court decides that the operation is in the best interests of the child". Male circumcision was stated to be one example. Later in Re C (Welfare of Child: Immunisation) [2003] E.W.C.A Civ 1148 Thorpe L.J. held "that hotly contested issues of immunisation are to be added to that "small group of important decisions"". 5 Children Act 1989, s1(1): When a court determines any question with respect to -(a) the upbringing of a child; or (b) the administration of a child's property or the application of any income arising from it, the child's welfare shall be the court's paramount consideration.
the fetus, concede on pragmatic grounds that a line must be drawn somewhere for legal purposes and that birth is as good a place as any. 6 That English law draws such a line at birth is largely undisputed. In this paper, we question whether that "bright line" may both be more blurred than is suggested, and becomes increasingly difficult to sustain in certain contexts. We ask first whether in the context of research on a living fetus in utero, a fetus who will be carried to term, the arguments that support such a divide between fetus and baby can be maintained, or should we figuratively re-position our analysis of what the fetus is, and "whose" it may be? Then in the very specific context of research into ectogenesis (artificial wombs), we explore how literally re-positioning the fetus from the body of a woman to an ectogenic chamber affects the question of what the fetus is and whose is it.
While a growing wealth of literature has emerged on the ethical issues raised by the ectogenesis, 7 relatively few address how research into this technology will come about/be regulated in the United Kingdom. Nor how it will further complicate questions of what the fetus is and whose it is. This paper seeks to fill this lacuna. We consider it imperative that any legal discussion regarding research into ectogenesis first addresses fetal research, for this is the most obvious way the former technology will come about. In this paper, we confine our discussion to the fetus of or above 18 weeks' gestation 8 and we are thus concerned primarily with the following kinds of research; (1) research designed to lower the age at which a baby born prematurely may survive i.e. to push back the threshold of viability; (2) research into fetal development and disability; (3) how far such disability may be remedied prior to birth, for example by fetal surgery in utero or drug therapies administered to the fetus in utero; and (4) research into partial 6 8 In this paper we chose to focus our discussion on the fetus of or above 18 weeks gestation as this seemed to be an area where guidance on such research especially merited fresh consideration. It is also the most probable way that inroads into what ingredients are needed for ectogenesis are likely to be made, since research into complete ectogenesis which involves placing a fertilised embryo beyond fourteen days into an ectogenic device, designed to carry the resulting foetus to term would be a criminal activity. See Human Fertilisation and Embryology Act 1990, s. 3(3) which prohibits the use of embryos beyond the primitive streak. Section 3(4) provides: "For the purposes of subsection (3)(a) above, the primitive streak is to be taken to have appeared in an embryo not later than the end of the period of 14 days beginning with the day when the gametes are mixed, not counting any time during which the embryo is stored." C.L.J.
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ectogenesis whereby in the latter stages of gestation the fetus may be transferred to an artificial womb. Fetal research has attracted relatively little attention from bioethicists and legal scholars in recent years 9 . The Code of Practice issued by the Polkinghorne Committee in 1989 is almost twenty years old 10 and much of that Report focuses on research on fetal tissue, necessarily thus concentrating on the ethics relating to the use of dead fetuses. 11 We address the living fetus for the most part, although we draw at several points on analogies with the treatment of fetal tissue in the Polkinghorne Report. What Polkinghorne does say about research and the living fetus is this:
The live fetus whether in utero or ex utero.. should be treated on principles broadly similar to those which apply to treatment and research conducted with children and adults.
12
We seek to argue that, in the context of fetal research, Polkinghorne is largely right in this contention. Within or outwith a woman's womb, research on living fetuses should be conducted in a manner that recognises that the fetus has claims independent of its mother, and that the father's claims cannot be ignored. As will be readily apparent, as we progress with our analysis we struggle with language. When does a fetus become a "baby"? When does "it" become "him" or "her" That in English law the fetus in utero enjoys no independent, legal personality needs restating. 14 In Paton v. BPAS, Sir George Baker P., then President of the Family Division declared "there can be no doubt, in my view, that in England and Wales the foetus has no right of action, no right at all, until birth."
15 Subsequent case law re-enforces Baker P.'s assertion. 16 Balcombe L.J. put it this way "[A]n unborn child has, ex hypothesi, no existence independent of its mother." 17 Heilbron J. in C v. S said of the child: 18 "a child, after it has been born, and only then in certain circumstances based on his or her having a legal right may be party to 9 Though see S. Woods and K. Taylor "Ethical and governance challenges in human fetal tissue research" (2008) 3 Clinical Ethics 14-19. 10 Although note minor changes The Human Tissue Act Code of Practice -September 2009 makes to the Polkinghorne Report, some of which we discuss below. 11 Review of the Guidance on the Research Use of Fetuses and Fetal Material (Cmnd. 762) (Polkinghorne Committee Review) 1989 (hereafter "The Polkinghorne Report"). 12 The Polkinghorne Report, see note 11 above, para. 4.1. 13 When reference is made to the fetus as a "him" or "her" the language is intended to be gender neutral. 14 
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The Cambridge Law Journal [2011] an action … the claim crystallises on the birth at which date, but not before the child attains the status of a legal persona (our emphasis)."
Thus English law appears to draw its bright line between the fetus in utero and the neonate of even a few seconds old at birth. The newborn baby has the same claims to a right to life as you and us, yet the fetus has no claims and the pregnant woman is the arbiter of its fate. Nothing can be done to the fetus without her consent. She cannot be compelled to undergo any procedure that may benefit the fetus. 19 Fetus and father can seem nigh on invisible 20 . We need however to reflect on the contexts in which the existing case law has developed, contexts rather different from the questions of research involving a fetus who will be carried to term and born. The case law focuses on women who seek to terminate a pregnancy against the wishes of the fetus's putative father 21 , or women who refuse to consent to a caesarean section judged by doctors to be in the fetus's interests 22 , or attempts to compel a woman to stop taking drugs or accept treatment likely to benefit the fetus. 23 In each instance conflict between claims for the fetus and the woman's bodily integrity shapes the legal debate. The major issue at stake is the woman's control of her body. 24 Sometimes the claim that the fetus has no independent legal status is wrongly taken to imply that English law regards the fetus as of no account, and classifies the newborn baby as a wholly different entity from the fetus. Philosophers are right to point out that physiologically that would be nonsense. So for example Harris and Gillon argue that moral status should not be based exclusively on "biological (or legal) geography". 25 Harris asks: "What do people think has happened in the passage down the birth canal to make it okay to kill the foetus at one end of the birth canal but not at the other?" 26 Gillon argues: Such arguments fail to note that notwithstanding the absence of independent legal personality inhering in the fetus in utero, it is abundantly clear that English law recognises fetal interests 28 and does so from the earliest stages of development. Following the stance adopted by the Warnock Committee that the embryo has a "special status" 29 , even the embryo in vitro of less than 14 days' development is afforded some protection in law. 30 Similarly the Polkinghorne Report stated that the fetus merits "profound respect based upon its potential for development into a fully-formed human being" 31 and consequently it recommended that the fetus be accorded a status "broadly comparable to that of a living person". 32 grounds. She argued that French law was in breach of Article 2 of the European Convention on Human Rights (ECHR) in failing to punish the error as unintentional homicide. The majority in the court held inter alia that French law provided sufficient protection for the fetus in this instance through the protection offered to the mother. It was "neither desirable nor even possible" to decide the issue of fetal status in abstract terms. 37 As the Commission on Human Rights had done in Paton v. UK, the European Court of Human Rights in Vo "dodged the central question of foetal status" 38 while making it clear that the fetus was entitled to "some protection in the name of human dignity" 39 . Lack of independent personality in the sense of a right to bring a legal claim prior to birth does not indicate that the fetus has no moral or legal status, or that no obligations are owed to protect the welfare of that entity. Without digressing into the "circular debate" 40 pertaining to the moral status which should be ascribed to the embryo or fetus, what can be done to fetuses is not simply "the business of the woman in whose womb it may be located", or of its genetic progenitors. As noted by Bonnie Steinbock, just because some argue that fetal entities do not have significant moral status, this does not mean that it does not matter how we treat them:
Like human corpses, human fetuses are human. Like trees, they are alive. Like flags, they have, for many people symbolic significance. All of these features may give rise to moral reasons for treating or not treating them in certain ways." 41 This "symbolic significance" that is often associated with the human fetus has generated a collective societal concern for how the fetus is treated. Consider the moral outrage that ensued when a Canadian sculptor, Rick Gibson displayed a collection of his works, entitled "Human Earrings" in a London gallery. The earrings were made out of a freeze-dried human fetus of three or four months' gestation. The police seized the exhibit and both the artist and the operator of the gallery were convicted of outraging public decency in 
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1990 and fined. 42 Thus, there is a legitimate collective concern for how the human fetus is treated even after its "death".
This concern is reflected in the criminal and civil law. 43 Laws that restrict abortion have as their basis a societal interest in the fetus. The criminal law also intervenes to safeguard the welfare of the child to be, so that injury to a fetus subsequently born alive and later dying of its injuries can be punished as homicide in the same manner as injury to you or us. 44 The Congenital Disabilities Act 1976 grants redress to the child born disabled as a result of fetal injury. The apparently contradictory stances of the law towards the fetus, that it has no legal personality and yet is "not a nothing", have a simple explanation, derived from its usual location within a woman's body. In the circumstances in which fetal status has so far been addressed, intervention to protect the fetus necessarily impinged on the bodily integrity of the pregnant woman. To benefit the fetus the law would have to impose on the woman a duty to rescue, a duty not currently imposed on the mother or father of an unborn child. 45 
II. THE FETUS; WHOSE IS IT?
The same case law that held that the fetus has no independent legal personality equally may appear to confer all decision making powers in relation to what might be done to the fetus on the woman alone. So if we ask of the fetus whose is it, the answer seems to be -its "mother's" in the sense that she, and not the putative father enjoys extensive control over what may be done to the fetus. In relation to dead fetuses, maternal "ownership" of fetal tissue in the context of research appears to be endorsed in the Polkinghorne Report. The Polkinghorne Code of Practice requires that written, general consent must be given by the mother before research can be carried out both on miscarried and aborted fetuses:
The written consent of the mother must be obtained before any research or therapy involving the fetus or fetal tissue takes place. Sufficient explanation should be offered to make the act of consent valid. 46 Similarly the Human Tissue Act Code of Practice states:
The law does not distinguish between fetal tissue and other tissue from the living -fetal tissue is regarded as the mother's tissue. Consequently fetal tissue is subject to the same consent requirements under the [Human Tissue] Act as all other tissue from the living. However, because of the sensitivity attached to this subject, it is good practice to always obtain consent for the examination of fetal tissue and for its storage or use for all scheduled purposes.
47
What about the genetic father? What say does he have with regard to research upon "his" fetus? In short, the answer is little. The Polkinghorne Code of Practice states:
It may be desirable to consult the father since, for example, tests on foetal tissue may reveal a finding of potential significance to him, and because he may have knowledge of a transmissible or hereditary disease, but his consent shall not be a requirement nor should he have the power to forbid research or therapy making use of foetal tissue. 48 As noted above, the 2009 Human Tissue Act Code of Practice provides "fetal tissue is regarded as the mother's tissue". 49 So there is no requirement for paternal consent at least on tissue derived from a dead fetus. The justification given in the Polkinghorne Report is that his consent is not required as his relationship with the fetus is "less intimate" than that of the mother 50 and furthermore paternal consent is not needed for an abortion. The Report does not further elaborate on what might be meant by the idea that the woman is more "intimately connected" with "her" fetus. However it echoes a view expressed in the case cited earlier of Vo v. France 51 , when in declining to treat a fetus in utero as a person under Article 2 of the European Convention on Human Rights, the European Court of Human Rights reasoned that 46 The Polkinghorne Report, see note 11 above, para. 4.1. 47 The Human Tissue Act Code of Practice -Consent, Code 1 September 2009, paras. 157 ff. 48 The Polkinghorne Report, see note 11 above, para. 4.3. 
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the life of the fetus "was intimately connected with that of the mother and could be protected through her".
52
In examining what could be meant by such statements, it could be argued that a woman is more intimately connected with the fetus on two grounds: The first by virtue of that fact the fetus resides within her body, and that such maternal dominion over the dead fetus correlates with the decision making power that women have with regard to the fetus in utero. Susan Sherwin contends that such an approach is right and women should have the decisive say with regard to the fetus, although she rejects any notions that women own the fetus:
Women are in a privileged position with respect to the fetuses developing in their bodies,…and in most circumstances, they are entitled to decide the future of those fetuses. This is not because they own the fetus, for they ought not to be free to sell them, but because they are responsible for them and should be trusted to decide if continued life when removed from the womb is in the best interests of the fetus. 53 Secondly, it could be argued that the woman is intimately connected with the fetus, because the fetus began its journey/life within the woman's body; that for a period of time she has nurtured the fetus, feeling it grow within her by virtue of its connection to her. Interpreted in this way, the idea of "intimate connection" might lead some to contend that women should continue to have some greater say over the disposal of the fetus even when it is ex utero. However, both interpretations are problematic in light of fetal/ectogenic research: The first argument no longer holds up once the fetus is ex utero. For once a fetus is for instance placed in an ectogenic incubator the fetus is no longer "intimately connected" with the mother. The fetus is now independently located and has "the separate existence" that Sir George Baker P. spoke of in Paton v. B.P.A.S. when he stated "The foetus cannot, in English law … have a right of its own until it is born and has a separate existence from its mother." 54 In natural pregnancy it is well established that a prospective father has no legal say regarding reproduction, when to do so would involve violations either by continuing or terminating a pregnancy against a woman's will. The reproductive choices of women are paramount and conclusive. But once fertilisation and the reproductive process are removed from the woman's body the dispositional position of the gamete progenitors is no longer clear cut, and ex utero it has recently been 52 Ibid., para. 86. recognised that men have equal say with regards the genetic material. Once a frozen embryo is located outside the female body, the woman no longer retains the decisive say that she holds in pregnancy. Rather it will turn upon consent signed by both gamete progenitors. In Evans v. Amicus 55 , a case concerning a dispute over the fate of stored embryos, the courts refused to grant declarations sought that the female progenitor could override the consent forms signed and use the embryos against the wishes of her former partner. Arden L.J. commented in the Court of Appeal that the wider issue to have arisen from this case was that in a world in which many people have come to accept a woman's right of choice as to whether she should have a child or not, it appears that now the genetic father should have the equivalent right. 56 Arguably in Evans, by declining to invest decisive say in the female progenitor, the court recognised that outside pregnancy, which invokes a woman's bodily integrity, men and women have equal rights in the arena of reproduction.
The second argument, namely that because the fetus began its life within the body she should retain decisive say with regards to the foetus once expelled is also a tenuous one. As noted at the outset of this paper, once a baby is born and has a separate existence from the mother, the living neonate is a legal person and if his or her parents share parental responsibility, the baby "belongs" 57 to both of them. Fathers who share parental responsibility have a say in what happens to the baby/child. A woman is not given the paramount say by mere virtue of the fact that she gestated the child. Any controversial intervention in relation to the child's welfare which is likely to be contested will need the concurrence of both parents.
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Nor can it be argued that the fetus "can be protected through" the mother once ex utero. Paul Ramsey argues that it is "morally outrageous…to designate women who elect for abortion for comparatively trivial reasons, for social convenience or economic betterment". 59 Similarly, John Keown questions whether the Polkinghorne Committee should have considered "whether the woman who has aborted the fetus is an appropriate person to safeguard its interest". 60 Ramsey and Keown locate their comments on the fetus ex utero within a personal philosophy that would equally accord moral and legal status to 55 61 But what they say has force independently of any views held about the status of embryos and fetuses per se. Keown has rightly criticised the analogy with abortion as irrelevant: "It certainly does not follow that because the father is denied a veto on abortion he should therefore be denied a veto on the use of the abortus." 62 We argue that there is a difference between abortion and fetal research ex utero which justifies given men equal say in the latter. Men and women having equivalent rights should arguably be welcomed by all those who believe in gender equality. In the context of family rights, men continue to fight against their discrimination, and over the last decade we have witnessed the growing voice of men; consider the various high-profile demonstrations that have been staged by activists campaigning for increasing fathers' rights in order to improve access to their children. 63 In conjunction with the promotion of gender equality in other contexts 64 it is submitted that perhaps men's voices ought to be heard more in the domain of reproduction also. 65 Following this, we would argue that once the fetus is ex utero, alive or dead, and once a woman's bodily integrity is no longer at stake, the male progenitor should have an equal say with regard to fetal research/treatment and paternal consent should also be sought.
However if policy is to be amended to state that paternal consent should also be sought for fetal reseach post utero, we must acknowledge difficulties that may arise in implementing such a policy. For instance, situations may arise where a woman does not wish the biological father to know she is pregnant so refuses to reveal his identity, or situations where conception arose as a result of a "one night stand" the woman may not know who he is. Obtaining paternal consent in such circumstances could prove difficult. The question that will merit consideration is whether the rights owed to men in this context should override the woman's privacy/confidentiality. 61 But note that John Harris who accords nil status to the fetus in utero agrees that having aborted the fetus the woman has no claim to determine whether or not the dead fetus may be used in research; J. woman's decision to terminate a natural/in vivo pregnancy for this would constitute a violation of her bodily integrity. Rather, we argue that once the fetus is ex utero, alive or dead and once a woman's bodily integrity is no longer at stake, the male progenitor should have an equal say with regard to fetal research/treatment and paternal consent should also be sought.
III. REPOSITIONING THE FETUS: FETAL RESEARCH
Developments in science continue to blur the boundaries between the fetus and the infant. Some US scholars and neonatologists coined a new term the "fetal infant". 66 Spanish law seems to acknowledge the existence of an intermediate legal category of "human beings" who are neither fetuses, nor yet babies. 67 Research on extremely premature infants continues to provide vital information to help advance neonatal care. Research on fetuses may offer new insights. However both also raise a plethora of legal and ethical issues. Let us first focus on fetal research and contemplate some hypothetical scenarios where research on the fetus goes horribly wrong.
Sandra is a distinguished obstetrician who is seeking to develop open fetal surgery to correct cardiac defects in utero. There have as yet been no successful animal trials of the intervention. In the four cases where the surgery has been attempted before in the USA, two fetuses died in utero, two babies survived to be born, but one died at 3 days old of complications of the surgery. Jane is 22 weeks pregnant when Sandra enrolls her in her trial. No consent is sought from Ben, Jane's husband. The surgery exacerbates rather than remedies the defect and at 24 weeks Tom is born with very severe cardiac problems. Thanks to neonatal intensive care Tom will survive but will need several operations. He will be very restricted in any physical activity.
The Congenital Disabilities (Civil Liability) Act 1976 imposes liability for prenatal injury when a child is born alive and suffering from a disability caused by an occurrence affecting either parent in his or her ability to have a healthy child or affecting the mother in her pregnancy or mother or child in the course of birth, but the defendant is only liable to the child if also liable in tort to the affected parent. 68 Liability to the child is derivative and usually derives from liability to the mother, for example, if a doctor negligently prescribes a drug in pregnancy that harms the fetus. The ambit of the Act is however wide enough to embrace a claim derivative on a wrong done to the father too, if perhaps his sperm had been damaged by negligent exposure to toxic substances that resulted in fetal abnormality.
Before Sandra can be liable to Tom she must be in breach of duty to an affected parent. Jane consented to the trial. Was her consent 66 N.K. Rhoden, "The New Neonatal Dilemma: Live Births from Late Abortions" (1983-4) The 1976 Act provides a defence that the affected parent knew of the risk. 69 But if Ben was not involved in the decision to enter the trial he (the affected parent) remained unaware of the risk. And that raises the central question about whether Ben has or should have a right to or say about whether Tom should be in the trial at all. It is indisputable that Jane could not be forced to enter the trial, however much it is thought Tom could benefit, because a pregnant woman "has an absolute right to choose whether to consent to medical treatment or refuse it or to choose one rather than another of the treatments offered." 70 However, Jane and Ben are engaged in a joint enterprise to have this baby, Tom, and as a married couple, will share parental responsibility, responsibility that Tom's prenatal harm will make all the more onerous.
Let us alter the scenario. Sandra is wholly open with Jane and informs her that the trial may do as much harm as good. The fetus may well be born worse off but science will advance and she, Sandra, will be nearer her Nobel Prize. Jane is Sandra's best friend and not that bothered about her baby. Tom is born in a bad way. He cannot sue his mother as she is immune from liability under the 1976 Act. 71 He cannot sue Sandra because Jane was volenti 72 to all the risks. If the argument that we consider above that under the 1976 Act Tom can derive a claim from Ben fails, Tom has no civil remedy for his injury. Or even if a claim on Tom's behalf could be derived from Ben, but the charismatic Sandra has persuaded Ben to consent to the research too, again Tom would have no civil redress. 69 Congenital Disabilities (Civil Liability) Act 1976, s. 3(5) provides: "Compensation is not payable in the child's case if the injury to the parent preceded the time of the child's conception and at that time either or both of the parents knew the risk of their child being born disabled (that is to say, the particular risk created by the injury)." 70 St George's Hospital NHS Trust v. S [1998] 3 All E.R. 673. 71 The Congenital Disabilities (Civil Liability) Act 1976, s. 1(1) grants a mother express immunity from suit: "If a child is born disabled as the result of such an occurrence before its birth as is mentioned in subsection (2) below, and a person (other than the child's own mother) is under this section answerable to the child in respect of the occurrence, the child's disabilities are to be regarded as damage resulting from the wrongful act of that person and actionable accordingly at the suit of the child". The only exception is where the injury was caused by the mother's negligent driving, see s. 2. 72 The Latin maxim "volenti non fit injuria" is commonly used to refer to a defence from tortious liability where the claimant "freely and voluntarily, with full knowledge of the nature and extent of the risk he ran, impliedly agreed to incur it": Letang v. Ottawa Electric Rly. Co. So does this illustrate that the law has no concern for the fetus? In St George's Health Care Trust v S 73 , Judge L.J. said: "… each woman is entitled to refuse treatment for herself. It does not follow without any further analysis that this entitles her to put at risk the healthy viable fetus which she is carrying."
74 Let us now turn our attention to the criminal and the ancient (but still living) "born alive" rule (Attorney General's Reference (No. 3 of 1994) ) 75 . If a person either deliberately or grossly negligently injures a child in the womb and that child is born alive but later dies of his injuries the perpetrator can be criminally liable for murder or manslaughter. 76 So if Tom were to die as a result of the prenatal surgery, Sandra and even possibly Jane could face prosecution. And Lord Mustill has suggested that where injury does not cause death but lasting harm a prosecution for causing grievous bodily harm could lie.
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Thus it is contended that the common law recognises that any third party who intervenes in such a way as directly to impact on the fetus's health owes a duty to the child to be born that is little different to the duty the neonatologist owes to the baby in his care. In our hypothetical scenario, Sandra should be seen to owe a similar duty to Tom in utero as her neonatologist colleagues will to Baby Tom. And she will share their problem. Neither Fetus Tom nor Baby Tom can consent to her research proposal. Once born any person with parental responsibility can authorise treatment in the best interests of the child. 78 In routine treatment the consent of both parents is not needed. But the courts have made it clear that in potentially contentious cases doctors should seek a dual consent. 79 Of course were Jane and Ben not married, we would not technically know until Tom's birth is registered whether they will share parental responsibility but let us, for the moment, keep the two joined in wedlock. 80 Ben is going to share in Tom's upbringing. We argue that this gives him as great a claim to speak for Tom and as great a stake in his health and future. In this instance Fetus Tom should be 73 [1998] 78 Children Act 1989, s. 3(1) defines "Parental Responsibility" as "all the rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation to the child and his property." Parental responsibility includes the right to consent to medical treatment on behalf of a child, but the Children Act 1989 demands that parental responsibility must lawfully be exercised in the "child's best interests" (s. 1). 
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treated no differently to Baby Tom and his father should have the same claims to be consulted about him and duties to him as the woman in whose uterus he resides. In so saying we do not seek to infringe the woman's autonomy, neither the father nor the doctors can impose on Jane any procedure that violates her bodily integrity, but we argue Jane alone cannot say yea to research that may affect Tom. Pregnancy is often seen as a unique dilemma in which the mother and child function as a dyad with mother as the child's only voice. In the context of research on a living fetus in utero the paradigm no longer holds good.
Let us consider an analogy -adult conjoined twins -and imagine Ben is such a twin, his brother being Dan. They are joined at the lower trunk with one kidney each. A new drug is being tested that it is thought may improve renal function. Animal trials have shown that possible side effects of the drug include impotence and possible brain damage. Dan is celibate. Ben, as we know, is married to Jane. Unless Dan's renal function improves soon, both twins may have to go on dialysis. Doctors consider that administering the drug to both twins via Ben is the best option. Ben says no. Whatever our view may be of Ben's obligations to consider his twin's interests, Ben cannot be legally forced to accept the insertion of the drug via his body. So doctors seek to administer the drug via Dan although it will inevitably affect Ben. Is Dan's consent enough? Can he unilaterally expose Ben to risk?
In attempting to answer these questions, we might reflect on Judith Jarvis Thompson's famous violinist. 81 Thomson asked the innocent reader to imagine that one morning they awaken to find they have been kidnapped by the Society of Music Lovers, who after canvassing all the available medical records discovered that you alone have the right blood type to cure Victor, a famous unconscious violinist. The violinist has a fatal kidney ailment, and so his circulatory system has been plugged in to yours so that your kidneys can be used to extract poisons from his blood as well as your own. It is only for nine months. To unplug him would be to kill him. Let us alter Judith Thompson's scenario slightly. You wake up tomorrow with the famous violinist plugged into you and dependent on you for survival, but medicine has moved on since 1971 and if we wait a week or so the violinist could be put on artificial life support. You reluctantly agree to act as a human dialysis machine for seven days. However doctors suggest a new experimental drug that might help them unplug Victor in just three days. The drug will be administered via a drip in your arm and will pass through you and into Victor. Unfortunately, a possible side effect is that the drug could affect mobility in the joints -little enough not to bother you but dire for a violinist. Is it only you who has a legitimate claim to decide whether or not to accept the drug?
In utilizing all these examples, we seek to establish that Jane's right to control her body ought not to grant her unfettered rights over the living body of Tom in or ex utero.
A. From fetus to neonate
The care of the fetus considered to be at the threshold of viability raises some of the most difficult clinical problems for obstetricians and pediatricians. 82 Advances in neo-natal technology have steadily reduced the gestational age at which a baby born prematurely has a chance of survival, and an increasing number of babies born at or after 24 weeks survive to leave hospital. 83 However it should be noted that there has been no significant increase in the number of babies born below 24 weeks surviving and care for infants born at 22 weeks remains unsuccessful. 84 Of those babies born at the borderline of viability, which is below 25 weeks 6 days, a proportion of those who survive will have severe disabilities. The survival of extremely premature babies born on the cusp of viability is often dependent on mechanical life support of the Neonatal Intensive Care Unit (NICU). 85 There are exceptional cases of so called miracle babies who survive despite their prematurity. Consider the case of Amillia Taylor, born at 21 weeks 6 days and reported to be one of the world's most premature babies. 86 Delivered weighing a mere 280 grams, she was immediately transferred into a technologically advanced incubator in the neo-natal intensive care unit for a further 16 weeks, and was later discharged 'healthy and thriving'. 87 Amillia, however, is an unusual case, and at twenty two weeks very few babies survive to leave hospital without serious disability.
B. Research and ectogenesis
If conventional neonatal care is unlikely to reduce the gestational age at which an extremely premature baby has a reasonable chance of survival, other research options are highly likely to blur yet further the legal boundary between fetus and baby. One avenue of such research lies in ectogenesis, the creation of an artificial womb or device that can simulate the uterine environment and so would help sustain the lives of babies who might otherwise be born too soon to survive.
88 As Lupton notes, ectogenesis "clearly has the potential to rescue neonates who would otherwise die or be doomed to live with serious physical and/or mental handicaps due to the premature nature of their birth." 89 The fetus relocated into an artificial womb no longer depends on the woman to survive. Is he a fetus or a baby? Is he "born alive"?
Before we even try to answer those questions, we need to explore what may be entailed in the road to human ectogenesis. Extensive research will be needed with inevitable casualties in terms of fetal/ neonatal deaths and injury. But how would such research be regulated in the UK? What problems does relocating the fetus/baby generate? As we have already noted, there is no explicit legislation governing fetal research, instead the current regulation of fetal research rests primarily on the Code of Practice issued by the Polkinghorne Committee in 1989 which does not canvass even the possibility of ectogenesis. 90 Research into ectogenesis using living human fetuses may focus on three possibilities, all of which highlight our central questions about the status of the fetus once we contemplate repositioning it ex utero. These three possible research options involve:
(1) Research designed to improve survival rates at lower gestational ages designed to develop partial ectogenesis whereby a fetus conceived in the mother's womb and gestated therein for some period of time can be transferred into an artificial womb, an ectogenic incubator, when either a woman is about to go into premature labour, or risks to her health and/or that of the fetus require that she be delivered at a stage when conventional neonatal care offers little hope of survival for the baby. (2) Research to develop an effective ectogenic incubator carried out using unwanted live abortuses.
(3) Research into complete ectogenesis whereby an embryo is placed directly into an ectogenic incubator and gestated for the entire forty weeks.
As our paper focuses on fetal research at above 18 weeks gestation, we address the first two options only.
Research on the "extremely premature baby"
Consider the following hypothetical scenario:
Annabelle is pregnant with a boy whom she has decided she will name Tim. At 21 weeks, she is taken to hospital and is diagnosed as suffering from the hypertensive disorder pre-eclampsia 91 putting both her life and that of her fetus at risk. As the fetus is showing signs of distress, doctors can perform an emergency caesarean section, but the chances of the fetus surviving at 21 weeks using conventional neonatal technology are nil. They inform her that this is a unit that is undertaking research to push back the threshold of viability via ectogenesis, and ask whether she consents to her baby/fetus partaking in such research.
Let us for the moment consider this proposal as simply a variant on current research on neonates. In the Nuffield Council Report on Critical Care Decisions in Fetal and Neonatal Medicine it was recommended that below 21 weeks 6 days a baby should only be admitted to neonatal intensive care within an ethically approved research study. 92 If we regard the fetus to be transferred to the artificial womb as a neonate that recommendation would seem to apply to research into ectogenesis. But would any such study be lawful and ethical? How should a research ethics committee approach such a proposed trial? Do the potential benefits outweigh any potential harm? The chances of a 21 week old baby surviving at all are minimal. But, as without the trial of ectogenesis, his chances of survival are nil, can we perhaps give this trial the benefit of the doubt and regard the research as therapeutic research? Thus it may be argued that his parent(s) can consent to a procedure "intended directly to benefit the child" 93 ; i.e. the trial is lawful as it is in the best interests of the baby. This kind of research cannot be carried out other than on neonates. But is participation in ectogenesis research in the baby's interests? Is the slenderest hope of life of any sort enough even at the cost of possible severe disability? His parents may see that hope as in their interests. The reality is that the trial may benefit babies born at the same stage as baby Tim in years to come and not necessarily in Tim's best interests. He will be subjected to a battery of tests and procedures likely to cause him at least some degree of pain and distress while he survives. If, as is likely, he does not live to leave hospital, what benefit to him ensues? If he survives with multiple disabilities, are his interests served? It does not seem to us that the case that research into ectogenesis is in the Tim's best interests is incontestable. In a series of judgments 94 raised in the context of interventions to prolong the life of severely disabled babies, the judges have emphasised that it in some cases it will be impossible to justify the degree of suffering occasioned to the baby for a slender chance of allowing the baby to survive a little longer.
Any research into ectogenesis is inevitably going to require, not just the creation of the artificial and mechanical ectogenic chamber, but also appropriate drugs and other pharmaceutical products and thus in assessing the legality of research into ectogenesis the Medicines for Human Use (Clinical Trials) Regulations 2004 apply. 95 The 2004 Regulations offer little additional guidance in this scenario but make some limited provision for research not directly for the benefit of the child subject. To comply with the Regulations the research involving Tim must relate "directly to a condition from which the minor suffers" and must not be able to be done on any other group of subjects. What of the requirement that there must be some direct benefit to the group of patients to which Tim belongs? Here there may be a difficulty. Is a potential benefit to babies in the trial 2 to 3 years ahead enough? We suggest that it is. Without studies such as the surfactant trials that offered no real hope of immediate benefit to the neonatal subjects at the time 96 of premature babies provides a strong case for permitting ethically approved research to push back the threshold of viability. So far however we have glided over one key issue, that even if we regard research into an ectogenic chamber to rescue extremely premature babies as intended to benefit the baby and thus therapeutic research, consent is still required and if we classify the entity as a baby that consent must come from a person with parental responsibility. Do we only need to concern ourselves with maternal consent? Insofar as any procedure to deliver the child is concerned maternal consent is a sine qua non. So if a classical caesarean section is needed to maximise the chances of the fetus surviving the transfer the procedure can only go ahead with the woman's consent. Once the delivery is complete the mother can, as a person with parental responsibility, give consent to the fetus/baby's participation in the trial. But what if the father objects? Or the mother says no let the "baby" die in my arms? Were we contemplating such a trial on a baby born alive but becoming ill even just minutes after birth, the case law indicates that in the face of parental disagreement the wishes of both parents must be given due regard and if necessary the matter should be referred to the courts. 97 If we classify Tim as a fetus both when he is in transition to, and inside the ectogenic chamber then as we note above the Polkinghorne guidance suggests that the "mother" alone has a voice. But as we argue above whether we call Tim fetus or baby once he is no longer within the woman's body, and if the purpose of the trial is that he has a chance to live, and so engage paternal responsibility the father can no longer be excluded from decision making. Whether in law the father can claim a say in Tim's fate will currently depend on the matter that becomes key to many of the remaining issues in this paper. What does it mean to be "born alive" if ectogenesis becomes reality? We shall now address this question in the context of using the live abortus for ectogenic research.
C. Research on the live abortus and what it means to be "born alive"
One of the practical obstacles to research into ectogenesis using fetuses/ babies who are delivered extremely prematurely is that, whether or not the father has a say in the participation of his offspring in any trial, any form of parental consent may be hard to obtain. When informed that their child is highly likely to die and if he should survive to leave the artificial womb he may be severely disabled, both parents may say no, let him die in peace. The likely attrition rate (in terms of death and/or severe impairment) for the first fetuses to be transferred to any ectogenic chamber may incline doctors and ethics committees to prefer to embark on research using fetuses when a decision has been taken to 97 See note 4 above.
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abort, using fetuses not intended to survive. So would it be lawful to use aborted living fetuses in ectogenic research? We consider only fetuses between 18 weeks and 21 weeks 6 days gestation, fetuses who could not survive outside the womb using current medical technology. What is the status of the fetus as it is lifted from the woman and transferred to the artificial womb? Has it been "born alive"? For if "it" is in law now "born alive" then once removed from the woman and in transit to or in an ectogenic chamber the fetus crosses the law's bright line and thus acquires independent legal personality. Once that line is crossed the father too acquires rights he lacks in relation to the fetus. The difficulty is that once we explore what is meant by born alive that bright line looks a lot less bright. Defining born dead is easier. The Births and Deaths Registration Act 1953 as amended by the Stillbirth Definition Act 1992 defines a "stillborn child" as "a child which has issued forth from its mother after the 24 th weeks of pregnancy and which did not at any time breathe or show any other signs of life." 98 The World Health Organisation (WHO) defines "live-born" as "evidence of life, such as the beating of the heart, pulsation of the umbilical cord or definite movement of voluntary muscle". Were such reflex responses to constitute born alive for the purposes of English law, then such a definition might embrace fetuses delivered from a much earlier stage than 22 weeks perhaps as low as 16-18 weeks. But it is clear that born alive in English law means more than transient evidence of continued biological existence 99 . The nineteenth century case law focused on the moment that the child had a separate existence from the mother even if the placenta had not at that stage been fully expelled. 100 More recent case law focus on the capacity to breathe. In Rance v. Mid Downs Health Authority 101 , Brooke J. defining capable of being born alive under the Infant Life (Preservation) Act 1929, stated that the fetus must possess the capacity to breathe "through its own lungs alone, without deriving any of its living or power of living by or through any connection with the mother" 102 However neonates delivered at much higher gestation than 22-24 weeks cannot breathe alone but survive only with the aid of a ventilator. In C v. S 103 Sir John Donaldson M.R. put the issues differently. A child was not capable of being born alive "if incapable of breathing either naturally or with the aid of a ventilator". And we would suggest that Donaldson's test represents the current law. The fetus outside the woman's body who has the biological maturity to survive with the aid of a ventilator is born alive and from that point he 98 Section 1(1). 99 Can this test be extended to ectogenesis? Were we to do so, first the Donaldson definition would need to be expanded, to allow for any fetus sufficiently mature to survive with the aid of whatever artificial means of replicating the uterine environment that the ectogenic chamber provides. Initially, assessing the chance of survival will be a matter of guesswork, but if ectogenesis succeeds, the boundaries of capacity to allow a fetus to mature outside a woman's body will be pushed further and further back.
Returning to the issue of the live abortus then it is clear that ex utero, if deemed "born alive" the fetus must be regarded as a baby with independent legal personality and the principles relating to research involving it are no different from those applying to the Tim who was born or delivered extremely prematurely out of necessity, not choice. Most crucially any subsequent action designed to kill the fetus/baby in the artificial womb (if for example there were evidence of abnormal development) might constitute homicide. This is why when a termination of pregnancy is to be performed later than 21 weeks 6 days, the current threshold of viability, the Royal College of Obstetricians and Gynaecologists recommend that feticide be carried out before the initiation of labour to ensure that the fetus is not born alive. 104 If in a late termination, a fetus emerges alive, it is a live birth and the fetus must be treated in accordance with its best interests and the birth must be registered. 105 The doctor owes a duty of care to the neonate. As stated many years ago by Glanville Williams:
If an aborted fetus is alive it is a person, no matter how short the period of gestation, and using it for an experiment would in law be at least an assault upon it. If doctors wish to perform these experiments legally they must seek statutory authority.
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This appears also to be in alignment with fetal guidance from the Polkinghorne Report that in the case of "the live whole fetus beyond fourteen days after fertilisation, whether inside or outside the womb" research or other use should only take place if it carries "only minimal risk of harm or, if a greater risk than that is involved, the action is, on balance, for the benefit of the fetus". 107 It would seem that if the abortus is considered alive it/he cannot be any more readily enrolled in trials of ectogenesis than his spontaneously born brother. Even were that conundrum to be resolved another question looms: would the removal of fetus from a woman, with her consent, but not required on grounds of maternal or fetal health, for the purpose of transfer to an artificial womb within a research project be lawful at all? We address two different scenarios.
(1) The "wanted alive" fetus What if ectogenic research was agreed to by a woman who wanted to end her pregnancy but not necessarily to end the life of the fetus? In the context of technology and reproduction, many years ago Sheila McLean 108 envisaged a scenario whereby a woman seeking a termination could be "presented with the option of a pregnancy termination which did not inevitably result in the death of the foetus" 109 and even argued that while a woman had a right to end her pregnancy she has no right to destroy a salvageable fetus. Let us consider the following hypothetical scenario: Sara is 19 weeks pregnant and very poor when she lands a lucrative and prestigious modelling contract. This contract will provide her with enough money to look after her and her child. However she must take up the contract within two months. She consults a professor of neonatal medicine who is currently researching pushing back viability through the use of an ectogenic incubator, she enquires about the prospect of transferring her fetus into one. This would ensure the best possible future for her and her child. It would also end her pregnancy without ending fetal life. She is clear that she does want the fetus to survive, and thus an abortion is out of the question.
Or perhaps a woman discovering her pregnancy after 18 weeks wishes to cease to be pregnant and avoid motherhood herself, but is happy for the fetus to have a chance of life with a view to its adoption. Such a course of action might seem to comply with the Polkinghorne Report in that research while involving much more than minimal risk is, "on balance, for the benefit of the fetus".
110 It could be argued that transfer into an ectogenic incubator even with the slimmest hope of survival will benefit the fetus if the alternative is fetal death though the degree of suffering entailed in life within the chamber would have to be weighed in the balance.
But such a premature termination of the pregnancy may not be lawful. Would doctors removing the fetus from the womb contravene section 58 of the Offences Against the Persons Act 1861 by performing an unlawful act with intent to procure a miscarriage?
111 Doctors might first argue that removal from the womb to effect fetal transfer does not constitute procuring miscarriage and so falls outside section 58, a statutory provision enacted at a time when ectogenesis was not even dreamt of. Section 58 envisages a process inevitably designed to kill the fetus. This process offers a chance of life. However, given that there is no record of a fetus having survived outside the maternal womb at the gestational age of nineteen weeks, and so arguably fetal death is virtually certain, such an exercise in statutory interpretation of the 1861 Act may not recommend itself to the courts. Thus the next question becomes whether the Abortion Act 1967 would render such removal and transfer lawful. The 1967 Act envisages fetal destruction but the wording of section 1 provides for circumstances in which "termination of pregnancy" may be lawful. 112 And termination of the pregnancy is just what fetal transfer entails. So as at present we focus on fetuses from 18 to 21 weeks 6 days gestation, section 1(1) (a) (the so-called social ground) could apply if two doctors were to certify that the risk of continuation of the pregnancy were greater than its termination. Such a conclusion may be problematic given that the transfer at 18 weeks or more is likely to involve major surgery on the woman who, if the pregnancy continued to term, might well be able to give birth naturally at less risk to herself. So other grounds might be invoked, perhaps "grave injury to her mental health" in the case of the woman contemplating possible adoption should the fetus survive against the odds. Distasteful though it sounds, termination of a pregnancy on the ground of fetal disability may fall within the letter of the law allowing disabled fetuses to be the first research subjects in ectogenesis. The presence of serious fetal handicap would on a literal reading of the 1967 Act render 111 Offences Against the Person Act 1861, s. 58: "Every woman, being with child, who, with intent to procure her own miscarriage, shall administer to herself any poison or other noxious thing, or shall unlawfully use any instrument or other means whatsoever with the like intent, and whosoever, with intent to procure the miscarriage of any woman, whether she be or be not with child, shall unlawfully administer to her or cause to be taken by her any poison or other noxious thing, or shall unlawfully use any instrument or other means whatsoever with the like intent, shall be guilty of felony, and being convicted thereof shall be liable to be kept in penal servitude for life." 112 Abortion Act 1967 (as amended by Human Fertilisation and Embryology Act 1990), s 1 (1):
"Subject to the provisions of this section, a person shall not be guilty of an offence under the law relating to abortion when a pregnancy is terminated by a registered medical practitioner if two registered medical practitioners are of the opinion, formed in good faith -[(a) that the pregnancy has not exceeded its twenty-fourth week and that the continuance of the pregnancy would involve risk, greater than if the pregnancy were terminated, of injury to the physical or mental health of the pregnant woman or any existing children of her family; or (b) that the termination is necessary to prevent grave permanent injury to the physical or mental health of the pregnant woman; or (c) that the continuance of the pregnancy would involve risk to the life of the pregnant woman, greater than if the pregnancy were terminated; or (d) that there is a substantial risk that if the child were born it would suffer from such physical or mental abnormalities as to be seriously handicapped.]" the termination of the pregnancy lawful. However should the "baby" survive in the artificial womb and be considered once ex utero to be born alive, it would be no more permissible to kill him than to hasten the death of any other infant-subject of ectogenic research.
Assuming that the termination of the pregnancy where the woman wants fetal transfer is lawful and that in some instances ectogenesis may be welcomed by women who want to end their pregnancy but not the life of their fetus, can the woman authorise her fetus's participation in ectogenesis research? Up until 2009, the Polkinghorne Report set out obstacles to this, through operation of the "separation principle". The Report stated:
Great care should be taken to separate decisions relating to abortion and to the subsequent use of fetal material. The prior decision to carry out an abortion should be reached without consideration of the benefits of subsequent use.
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Were that guidance to have been applied to ectogenic research, the woman would not have been permitted to consent to the fetus being used in such research and could not have requested such a course of action. In 2009, the separation principle was amended by the Human Tissue Act Code of Practice which now states: …. guidance within the Polkinghorne guidelines which recommended that in the context of giving consent, women should not know the purpose for which the fetus would be used, or whether it would be used at all, is now superseded by guidance within this code on valid consent, which must be based on the person's understanding of what the activity involves.
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In the context of ectogenic research, this is a welcome amendment for the context in which Polkinghorne developed the "separation principle" was wholly different from ectogenic research; it was premised on the assumption that what was in issue was fetal tissue from a dead fetus and not an entity that might have even the slimmest hope of survival. Fetal transfer to enter the fetus in a trial of ectogenesis would have been unduly hampered by the "separation principle" if the woman was acting to give some sort of chance to a fetus who will otherwise simply be destroyed. Allowing women who are seeking to end their pregnancy the choice to opt for fetal transfer/ectogenic research both accords the fetus more respect than only permitting its destruction, and at the same time enhances the woman's autonomy enhancing her range of choices. It would be perverse to allow the woman to destroy the fetus within the current laws on abortion and yet prohibit her from offering the fetus a chance of survival and at the same time offering prospective benefits to future women and fetuses who face delivery at a stage when only an artificial womb can offer hope of survival for their baby.
(2) The unwanted fetus Women who are willing to consent to ectogenic research on a fetus they want removed from their bodies but hope may have chance of life will be few and far between. What of those fetuses aborted after 18 weeks where the woman does not want the fetus to survive? She chooses abortion because she does not wish to be a mother to that child in any sense. But she would, for the benefit of future children, be prepared to consent to using the unwanted fetus in ectogenic research. She is fully aware that the chances that the fetus will survive are negligible; that is her desire. The fetus is doomed to be destroyed. Could it be used for "good ends"?
As observed by Raskin and Mazor in the context of research on the early embryo:
We do choose, as a society, to make sacrifices if the benefit is agreed to be large enough. Research with in vitro fetuses carries its own benefits to our society. A major benefit of such research would be to increase knowledge of fetal development, understanding genetic deformities and treating horrible diseases. Other significant benefits would be to allow women who cannot gestate the opportunity to do so without using a surrogate, to protect a developing embryo/fetus from conditions in the womb that may be harmful, and to permit accessibility for corrective surgery to a fetus.
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As noted above, a woman seeking to donate her unwanted fetus to ectogenic research would no longer be precluded from doing so by the former Polkinghorne "separation principle" which would have previously stood in the way of her donation of the fetus for this specific research. The former reasoning/stance that permitted a woman to abort her fetus but not donate her fetus to research attracted criticism; Rebecca Bennett and John Harris asked:
Is there any good reason why embryo/fetus experimentation should not be permissible on the same terms as permissible abortion? question what is the fetus? If the unwanted abortus even once outside the woman's body is seen as a fetus, and the fetus is in law a genus wholly different from a baby, then the fetus belongs to a group who can never benefit from the ectogenic research and so research would be banned by the Clinical Trials Regulations if they applied. Yet if the fetus is a in a legal category wholly different from children the Regulations would not apply. The key question that has beset our enquiry from the start of this paper looms large again. What do we mean by "born alive"? For if a fetus outside the woman in or on its way to an ectogenic chamber is deemed born alive that may make research lawful to benefit others in a group of "extraordinarily premature" babies, just as is the case with the wanted baby delivered extremely prematurely. However if the fetus is born alive, once ex utero, then any act designed to destroy him is murder and if destruction cannot be promised, the woman who seeks termination, not wanting the fetus to survive, will be likely to refuse to donate the fetus to ectogenic research. Doctors seeking to pursue ectogenic research may face a dilemma at least in the early stages of such work. Women (and their partners) who want their baby to survive and see research into ectogenesis as their only hope may well refuse consent, if given an honest account of the negligible chance of benefit to their baby. And doctors may be wary of undertaking such research if they feel obliged to keep the fetus in the artificial womb alive, come what may, even in the face of delivering from the ectogenic chamber a baby with very substantial disabilities. Yet research performed where the fetus stands to derive benefit from the treatment in hand confronts fewer legal obstacles and will be more likely to be seen as ethical research. Thus, should ectogenic research be confined to those fetuses who are wanted by their progenitors and for whom ectogenesis, however experimental, is the only chance of saving that fetus? Or should we concur with Gaylin and Lappe and accept that whatever our views on the ethics of later abortions, if the fetus is already condemned to die, making good use of the fetus to benefit future children is better than simple destruction? One reservation, whatever view is held on the status of the fetus and the legitimacy of abortion is this: we have no sense of the degree of risk that ectogenic research will cause fetal pain 121 and any such research must be designed to exclude such a possibility. Inflicting pain, for no commensurate benefit, cannot be justified simply because the law permits the fetus to be aborted and killed and even if it is the case that "terminations of pregnancy are sometimes carried out very late and are performed in circumstances that are careless of the suffering that may be inflicted on the fetus". 122 Even if fetal pain can be avoided, do arguments, that because we allow late abortions we should then also allow research on living abortuses, hold good? Ramsey suggests not, arguing:
We have by law given ourselves the right to do these unimaginable acts of violence in abortion procedures; we then can legitimately claim the right to do lesser possible harms for the sake of other wanted babies. If that contention has any force at all, the argument more than borders on saying: Since we have given ourselves the right to do wrong, we have given ourselves the right to do other, lesser wrongs. 123 He continues "two wrongs do not make a right; a greater wrong does not help to justify a lesser one." 124 There may be valid arguments for the morality of experimentation on fetuses, but this is not one. He states:
But there can be no obligation -indeed, it would be positively wrong -to obtain those results by means of abortuses who are hovering between life and death precisely because for them no such rescue or remedies were wanted. Those beneficial results should rather be among the research aims of therapeutic investigations that have as a first purpose the promotion of the survival of fetal patients and premature infants. 125 So Ramsey contends that aborted fetuses not intended to live should not be used in ectogenic research. We agree that in the context of ectogenic research we should refrain from seeking to use fetuses aborted after 18 weeks where the woman does not want the fetus to survivethe very reason she has elected for abortion is because she does not wish to be a mother to that child in any sense. And slim though the chance may be now, the whole purpose of such research is that the baby should survive and if he does he cannot be killed. Ectogenic research should be thus be limited to "therapeutic research" involving fetuses wanted (or at least tolerated) by their progenitors, but whose extreme prematurity would otherwise mean that they had no hope of survival.
